
8. Because of the agreement I entered into with Mr. Pick, I have assumed that, since that time,
the United license had been assigned to Pick and that United was receiving repeater service
from Mr. Pick using that license. I have since leamed that the United license was never
assigned to Mr. Pick. but instead was assigned to "Jim Doering d/b/a J. Doering
Communications." I do not know Jim Doering and, until recently. had never heard of him. I
certainly never assigned United's radio authorization to Mr. Doering or his company, I did not
have any intention of doing so, and I never agreed with anyone to do so.

9. Attachment NO.2 hereto is a copy of an FCC Fonn 1046 (Assignment of Authorization)
bearing my signature. I recall signing such a fonn during a meeting with Mr. Pick in early
September of 1995. Mr. Pick asked me to sign such a fonn in connection with the assignment
of United's license to Mr. Pick. I do not recall whether the fonn I signed had United's name
and call sign filled in, but I do know that the name "Jim Doering d/b/a J. Doering
Communications" was not entered in the "Certification" portion of the fonn. If it had been I
would have noticed that at the time and questioned Mr. Pick about it because: (a) I did not
know and had never heard of a Mr. Doering, and (b) I was assigning the United authorization
to Mr. Pick, not Mr. Doering.

10. In the same box with my signature on the FCC Fonn 1046 (Attachment NO.2 hereto) the date
"9/19/95" has been typed. I did not enter this date. nor did I sign the form on that date. The
date was not on the fonn when I signed it. I did not sign the fonn on September 19, 1995. As
explained in ~6, above, I was on a honeymoon cruise on that date.

11. Attachment NO.3 hereto is a document entitled "Certificate of Construction". I states that the
facilities for Station WNMn33 were fully constructed on November 18, 1988. The document
also purports (by typewritten conformed indication) to have been signed by rrye on September
20, 1995. Until recently I had never seen this document. I have not recollection of ever having
signed any such document at any time.

12. With respect to the September 20, 1995 date indicated on Attachment No.3, I certainly did
not sign this or any other document on that date. As explained in ~6, above, on September
20, 1995, I was still on a honeymoon cruise with my wife. I have never authorized anyone
else to sign such a document on my behalf.

13. With regard to the November 18, 1988 date indicated on Attachment No.4, I did not provide
that date to anyone in September of 1995 or at any other time. While it is my belief that
Station WNMn33 was in fact fUlly constructed and operational on or before that date insofar
as we were using the radios in our trucks by that time, I have nonetheless never been asked
by anyone to go back and ascertain or confinn the actual construction date, nor have I ever
done so.

Declaration of Robert L Springfield
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14. It is my understanding that Attachment Nos. 2 and 3 were used in an application submitted to
the FCC whereby the license for Station WNMT733 was assigned from United to Jim Doering
d/b/a Doering Communications. I was never aware of or a party to any such application.

15. I have assisted in the preparation of this declaration. It is prepared on the basis of information
provided by me and, prior to executing It below, I have reviewed the final version and verified
the accuracy of the factual statements made herein. To summarize the information provided
herein:

• I do not know Jim Doering and had never heard of him at the relevant time. I never
intended to assign United's authorization to Mr. Doering or his company, nor have I ever
taken any actions to do so.

• I did not sign an FCC Form 1046 stating that United was assigning its authorization to Mr.
Doering. I did, at some time prior to September 16,1995, sign an FCC Form 1046 for the
purpose of assignment the United license to Mr. Harold Pick. It was my understanding
that the assignment to Mr. Pick was necessary in order for Mr. Pick to continue providing
me with repeater service.

• I signed no FCC Form 1046 on September 19, 1995, or at any other time after
September 16, 1995. I signed no certificate of Construction on September 20, 1995, or at
any other time. I have never provided anyone with information to be used in the
completion of a Certificate of Construction, nor have I ever authorized anyone to sign
such a document on my behalf.

(

Sworn Verification Under PeDllty of Periurv

On this 11 th day of March, 1997, I hereby declare under penalty of peljury under the laws of the United
States that the foregoing statements are true and correct to the best of my personal knowledge and are
made in good faith.

DecIIratIon of Robert L. SprIngIIeId
Paae3of3
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Federal Communications Commission
1270 Fairfield Road

Gettysburg, PA 17325-7245

(OCT 12 '199.5.
In Reply Refer To:

Shirley S. Fujimoto, Esquire
Keller and Heckman
Suite 500 West
1001 G Street, N.W.
Washington, D.C. 20001

Robert Schwaninger, Esquire
Dennis Brown, Esquire
Brown and Schwaninger
Suite 650
1835 K Street, N.W.
Washington, D.C. 20006

Re: AVCOM Co.
Station WNPA325

Dear Counsel:

James A. Kay, Jr.
Stations WNJL306
and WNZ0731

(

This letter addresses the request for reinstatement of license
filed by Cardin Asphalt, the request for renewal filed by AVCOM
Company, and the request to add station WNZ0731 to trunked
station WNJL306 filed by James A. Kay, Jr. For the reasons that
follow we will renew AVCOM's license, and deny the modification
requested by James A. Kay Jr.

Convir.cing evidence has been pr~sented to th~ Commission that
Peggy Roamer, a receptionist at Cardin Asphalt, conspired with
Donald Petrone to fraudulently assign Cardin Asphalt's end user
license to Los Angeles Scrap and Iron Metal Corporation. Because
the assignment application was fraudulently executed, it is void
ab initio. See~, Vidcom Marketing, Inc., 6 FCC Rcd 1945
(1991) (para. 11). We will therefore reinstate and renew AVCOM's
license for station WNPA325 and will modify the license to allow
AVCOM to serve sufficient mobiles so as to resume service to
Cardin Asphalt.

As a result, we also deny James A. Kay, Jr.'s request to add the
channel associated with station WNZ0731 to trunked system station
WNPA325. In light of the disposition of the AVCOM request, Kay
needs the consent of AVCOM to convert the channel to trunked use.
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47 C.F.R. § 90.615.

fp\93f627b

sin;;:1Yf

WIlWm~H.
Attorney
Office of Operations - Gettysburg
Wireless Telecommunications Bureau



Before the

FEDERAL COMMUNICAnONS COMMISSION
Washington, D.C. 20554

In the matter of )
)

United Corporation of Southern California, )
)

and )
)

James A. Kay, Jr., )
)

Complainants )
)

- versus- ) FileNo.
)

Jim Doering d/b/a )

1. Doering Communications )
)

and )
)

Harold Pick d/b/a )
Communications Consultants Systems, )

)
Defendants )

To: Chief, Enforcement Division
Wireless Telecommunications Bureau

INFORMAL REPLY

United Corporation of Southern California ("United") and James A. Kay, Jr. ("Kay"), by their attorneys,

hereby submit this informal reply to a pleading entitled Answer to Formal Complaint. Petition for Dec/oratory

Ruling, and Informal Requestfor Commission Action ("Answer") which was filed by Defendant Jim Doering d/b/a 1.

Doering Communications ("Doering") on or about 30 June 1997 in response to the Formal Complaint, Petitionfor

Dec/aratory Ruling, and Informal Requestfor Commission Action ("Complaint') filed by Complainants on or about

30 May 1997. I

1 The Commission still has not fonnally served the Complaint in this matter, so the Answer was a voluntary filing.
Moreover, to the best of Complainants' knowledge, Defendant Pick still has not responded to the Complaint. Insofar
as the Complaint has not been formally served, the fonnal time for filing an answer has not yet run, and one of the
defendants has in fact not answered, the fonnal deadline for submitting a reply has not yet arrived. Cf 47 C.F.R.
§I.724(a) (answer due within 30 days offormal service of the complaint. unless the Commission sets a different
time); 47 C.F.R. §1.726 (reply due within 10 days after service of an answer). Complainants therefore reserve the
right to submit a formal reply at such time as the Commission fonnally serves the Complaint and both defendants
have answered and/or the time for submitting an answer has formally expired. Complainants urge the Commission
to serve the Complaint without further delay.



Complainants shall simply respond. seriatim to each paragraph of the Doering's response. AccordingJy,

the numbered parngraphs below correspond to the numbered parngraphs in Doering'sAnswer:

1. The fact that Complainants United and Kay have filed a joint complaint and share common

telecommunications counsel does not evidence any sinister or improper action or motive on their

part. While the Complaint relates to a singJe set ofoperative facts, each complainant has a

different private interest and a different legal grounds for standing. United's interest is in the

reclamation of the Part 90 authorization that was fraudulently and unlawfully assigned to Doering.

Kay has no interest, direct or indirect, in the Unirted authorization or in the channel specified in

the United authorization. Rather, Kay's interest in this matter is to advocate that the improper

actions of Doering and Pick be taken into account in assessing their qualifications to remain

Commission licensees. United has no particular interest in that issue. Thus, United and Kay each

have a different axe to grind, giving them separate and distinct bases for standing. Because these

separnte claims arise out of a common set of operative facts, however, efficiency dictated jointly

filing a single Complaint on behalf of both parties. Finally, United separntely retained

undersigned counsel to handle the infonnal filings that were tendered to the Licensing Division

prior to this Complaint. Kay was not a party to, has no direct interest in, and did not fund those

filings.

2. Doering here expressly states that the Answer is being filed only on behalf of Doering, and not on

behalf ofPick. As stated in footnote I, above, Complainants have not been served with any answer

by Pick in this matter. While it is assumed he has not yet filed an answer, he has a habit of making

ex parte communications in contested matters. Nevertheless, until such time as Pick serves a

response or the Commission advises Complainants that it is in receipt of a response, Complainants

shall assume none has been filed.

·2-



3. Doering in this paragraph makes statements that are untrue. Moreover. some of these statements

are attributed to paragraph 6 of the Complaint and to the Springfield Declaration (Exhibit 5 to the

Complaint). but the Commission can easily see by reading those items that they absolutely do not

support the statements being made by Doering. First, nowhere in the Complaint (at paragraph 6 or

otherwise) or in the Springfield Declaration do Complainants state that United agreed to sell most

of its radios to Pick. Second, nowhere in those sources or anywhere else do Complainants state or

admit that the arrangement between United and Pick provided for a $1,400 payment to United. In

fact, United unequivocally denies both of these assertions. United has not sold or otherwise

disposed of any radios. United originally purchase six radios, and still has five of the original set

one having been replaced at one point when it failed. Moreover, United categorically denies that it

agreed to accept or that it did in fact accept any cash payment ($1,400 or otherwise) in exchange

for the assignment of its authorization. United's understanding with Pick was that the

authorization would be assigned to Pick so that Pick could use it to provide repeater service, and

that Pick would thereafter provide United with free repeater service. That United would attribute

these statements to a specific paragraph in the Complaint and to the attached declaration when

such statements are obviously absent from such documents shows just how little concern and

respect for the truth he has.

4. Once again, United is not "a ready, able and willing dupe and tool for Kay," as alleged by

Doering. United has its own interest in this matter, separate and distinct from Kay's, and United

has separately retained counsel to prosecute that interest Further, the fact that United ceased

receiving repeater service from Motorola on or about 15 June 1994 is not in any way relevant to

this proceeding. It was at approximately that time that United entered a relationship with Pick,

whereby Pick was presumably operating a repeater on United's behalf. Even though the

relationship with Motorola may have ceased, United never ceased operating its units on the

licensed channel.

- 3 -



5. Doering once again simply ignores the facts. United neither wanted to, nor did it "unload a bunch

of radios." United purchased six radios and still has six. Five are from the original set of six, and

one is a replacement. Further, Pick most certainly did dupe United. He led United to believe that

the license assignment was a necessary part of the transaction. Moreover, United agreed to assign

the license to Pick, and believed not only that the license had been assigned to Pick, but that Pick

was using the license to provide United's repeater service. Pick never disclosed to United that he

had altered, forged, and falsified documents to make it appear that United had consented to an

assignment of the license to Doering, a person United had never met and did not know.

6. Contrary to Doering's allegation. United did not "omit[] ... the minor detail that he signed the

From 1046 in blank." In point offact, what United has stated is that the fonn may have been blank

when he signed it or it may have specified Pick as the assignee. Either way, the fonn most

certainly did not specify Doering as the assignee, nor was there any understanding between United

and Pick that anyone other than Pick would be the assignee.

7. It is ironic that Doering, Harold Pick's cohort in this crime, now pretends like it is perfectly

normal and proper for Pick to have obtained Mr. Springfield's signature on a blank FCC

assignment of license fonn and then later use that fonn in ways contrary to his understanding with

the assignor. This is precisely the conduct that Pick, and others at Pick's instigation, have falsely

made against Kay. How is it that when they allege this conduct against Kay, without evidence, it is

characterized as criminal behavior, but when they readily admit the same conduct themselves it is

painted as routine and innocent? Contrary to Doering's assertion, even if the fonn was signed in

blank, that did not give Pick carte blanche to do with it as he pleased. Doering's blank check

analogy fails. Ifone party gives another a blank check, but with an express understanding between

the parties as to how the check is to be used, the receiving party would not be free to violate the

tenns of the understanding between the parties simply because the check were blank. Similarly, if

the Fonn 1046 in this case was in fact executed in blank, it was done so based on the express
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understanding of the parties that the license was to be assigned to Pick. Pick did not have the right

to unilaterally change that understanding, and neither Pick nor Doering had the right to alter and

falsify documents to make it appear that United had consented to a transaction of which it was

unaware and that Mr. Springfield had made statements he never uttered.

8. Doering misinterprets the Complaint, stating "What Kay and Springfield are suggesting ... is that

because of his newly wedded bliss, Springfield was in no position to sign and FCC Form 1046 ...

on September 19, 1995, and thus the transaction is improper." That is too soft an interpretation of

the Complaint. Kay and United are not "suggesting" anything regarding Mr. Springfield's capacity

to sign on September 19. Rather, they are stating unequivocally that he in fact did not sign any

such documents on or after September 16, and that he could not have signed any such documents

between September 18 through September 22. The significance of the wedding is not that it

clouded Mr. Springfield's capacity or judgement in any way, but rather that, being a personally

significant date, it allows him to specifically fix in his recollection the last date on which he would

have signed any official documents. And, even on the incredible chance that his memory were

nonetheless wrong about this, there nonetheless can be no dispute that the did not sign any such

documents between September 18 through Septembi.. 22 because he was out of the country and on

a cruise ship.

9. In what is supposed to be a factual answer supported by sworn verification, Doering offers the

limp suggestion that "the incorrect date may have been inserted on the Form 1046" (emphasis

added). Rather than dealing in theoretical possibilities, let's deal with the indisputable facts:

(a) Mr. Springfield did not and could not have signed the form on September 19. although

Doering, by submitting the form to the FCC with that date added to it, misrepresented that he did;

and (b) although Mr. Springfield did sign the form sometime prior to September 15, it was for the

purpose of assigning the station license to Pick, not to Doering.

·5·
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10. As for the typewritten confonned signature (lsi Robert L. Springfield) on the assignor's

construction certification letter. "Doering cannot recall why there is no original signature '" or

why the date is September 20, 1995." Doering goes on to "presum(e] ... the original signed copy

was mislaid or lost." This is amazing! Is Doering actually trying to maintain that Springfield

actually signed such a letter. Springfield has stated, unequivocally and under oath, that he did not.

Moreover. he was not even in the country on September 20. Doering prepared and filed the

application. The facts regarding the preparation and filing of the application are in the exclusive

possession of Doering. IfDoering can not or will not come forward with supported fact, not

theoretical and illogical possibilities. then the Commission should presume the facts are

unfavorable to him.

11. In this paragraph Doering effectively admits to misrepresentation. He states that Springfield "was

not advised of the filing ofan application for the consent to the assignment of Station WNMT733

license to Doering because there was no relationship with Doering." Yet, Doering allowed to be

filed with the Commission an FCC Fonn 1046 purportedly evidencing United's consent to the

assignment to Doering. Doering also allowed to be included in that application a letter,

purportedly signed by Springfield, that not only implied a knowledge of Doering, but presumed to

make statements about how Doering would operate the station upon consummation of the

assignment.

12. Virtually every statement in this paragraph is factually inaccurate. As for the issue of the Fonn

1046 having been signed in blank, see paragraphs 6-7, above. Beyond that, United was not paid

$1,400 in consideration for the assignment or for any other purpose, nor was there any agreement

between United and Pick to that effect. United did not "retain a few of its mobiles." it has at all

times retained all six of its mobiles. The understanding between United and Pick did not provide

for indefinite repeater service at $40 per month, it provided for indefinite repeater service at no

charge.

- 6 -



13. Doering asserts that Complainants should present clear proof of the claim that Doering knew or

should have known that the assignment application contained false and misleading statements and

included forged or altered documents. Complainants have offered substantial evidence of these

claims. The application contains an FCC Form 1046 which purports to be United's consent to an

assignment to Doering, and it contains a construction certification letter in which Mr. Springfield

purportedly attests to Doering's post assignment plans. But Springfield had never met Doering and

was not party to the assignment (a point which Doering admits), and Springfield never signed the

certification letter (a point which Doering is not able to refute). Moreover, both the Form 1046 and

the certification letter have been altered to indicate that they were signed by Mr. Springfield on

dates when it would have been impossible for him to do so. Even though Doering was solely

responsible for the preparation and filing of the application, he has no explanation for these serious

irregularities. We respectfully submits that it is now incumbent upon Doering, not Complainants,

to come forward with some hard evidence rather than general denials based on fantastic and

impossible theories.

14. Complainants acknowledge the paragraph numbering glitch in the Complaint and apologize for

any inconvenience or confusion it may have occasioned.

15. Doering feigns indignation at Complainants' suggestion of a plausible motive for the fraudulent

assignment application., namely, Pick's desire to shield the station from the reach of the

bankruptcy trustee. Doering says that Complainants' "should be required to prove" this "serious

charge." Actually, there is no need for such proof. Complainants have already made a prima facie

case, with substantial supporting documentation and sworn statements, to justify the relief they

request, regardless of whether the bankruptcy fraud allegation is proven. Complainants' merely

suggest it as a possible explanation why Pick would not have filed the assignment application as

originally planned, and why he would engage Doering in a scheme to file a fraudulent application

in its place. IfDoering has an explanation, he is the one who should come forward with the proof
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of it. Make no mistake. however. that Complainants' suspicions in this regard are not mere

fantasy. Here is how the Honorable Lisa Hill Fenning. a federal bankruptcy judge. characterized

Mr. Pick's conduct:

[H]e was found to have concealed assets. failed to disclose assets. He was repeatedly
sanctioned .... [H]e has undervalued the property that he has scheduled .... Mr. Pick's
credibility in this court in zero. ... I have had extensive proceedings, trials, hearings in
this court, having started with a couple of phoney [sic) filings by Mr. Pick's parents and a
couple of shell corporations. and all sorts of things.... [Mr. Pick] is not entitled to
protection. I find that this filing [by Mr. Pick) is not in good faith ....

See Transcript of the 5 June 1997 hearing in Case No. LA97-20915-LHF before the United States

Bankruptcy Court for the Central Division of California. A copy of the transcript is attached

hereto as Exhibit No. 72

16. Doering is simply wrong in his assertion that United implicitly consented to the assignment of the

license to Doering. Moreover. United did not, as Doering characterizes it, "willingly surrender the

station". What United consented to was an assignment of the license to Pick. Since Pick never

followed through on that assignment, the station was never lawfully assigned away from United.

Finally, Doering claims that United "continues to this day to receive repeater service." United

hereby advises the Commission that there has been, in recent weeks, a substantial degJadation in

the quality of service and the ability to communicate on United's radios. United suspects that

Doering or Pick may have modified or curtailed United's service. United is investigating this

matter and will advise the Commission of any relevant information it discovers.

17. Kay is a United States citizen with a Constitutional right to petition the government. That fact

would remain true even if Kay's licenses were revoked. But Kay's licenses have not been revoked.

There is a pending license revocation proceeding in WT Docket No. 94~147. but there are three

very significant factors about that proceeding that Doering ignores: (a) The Bureau, not Kay, has

the burden of proceeding and the burden of proof in that proceeding. Kay is an innocent licensee

until proven unqualified. (b) The Bureau's attempt to rush to judgement without proving its case

:! Exhibit Nos. 1through 6 are appended to the Complaint
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recently failed when the Commission overturned the presiding judge's unlawful issuance of a

summary decision against Kay. (c) The proceedings are currently under stay pending the

Commission's consideration ofa request to remove the presiding judge and reassign the case. In

any event., WT Docket No. 94-147 has no bearing whatsoever on this Complaint.

18. United and Kay have made a prima facie case. Moreover, they have presented specific factual

allegations supported by documentary evidence and sworn statements. Doering, by comparison,

can only offer genenilized denials based on preposterous theories. About the only additional thing

Doering offers are repeated ad hominem attacks on Mr. Kay. Suffice it to say, the Complaint

presents a prima facie case supported by substantial evidence.

WHEREFORE, in view of the foregoing, Complainants respectfully renew their requests for relief.

Specifically, Complainant United respectfully requests

(a) the reinstatement to Complainant United of the authorization for Business Radio Service

Station WNMT733.

Complainant Kay respectfully requests:

(b) that any pending applications filed by Defendants Doering or Pick be set for hearing,

pursuant to Section 309(e) of the Communications Act of 1934, as amended, 47 U.S.c.

§ 309(e), on the issue of whether the applications should be denied on the grounds that

the applicants lack basic character qualifications;

(c) that any authorizations granted to Defendants Doering or Pick within the past 30 days be

set aside, pursuant to Section 405 of the Communications Act of 1934, 47 V.S.c.

§ 405(a), and included in the hearing requested in item C.2(a), above;

(d) the issuance and due service of an order to show cause, pursuant to Section 312(c) of the

Communications Act of 1934, as amended, 47 U.S.c. § 312(c), why all FCC licenses

held by Defendants Doering or Pick should not be revoked pursuant to Section 309(a) of

the Communications Act of 1934, as amended, 47 V.S.c. § 312(a); and
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(e) the issuance and due service of a notice of apparent liability, pursuant to Section 503(b)

of the Communications Act of 1934. as amended for forfeitures in appropriate amounts

to Defendants Doering and Pick.

Should the Commission detennine for any reason that a formal complaint does not procedurally lie in this matter,

Complainant's alternatively request:

(f) a declaratory ruling, pursuant to Section 5(d) of the Administrative Procedure Act, 5

u.S.C. § 554(e), and Section 1.2 of the FCC Rules and Regulations, 47 C.F.R. § 1.2. that

the actions of Defendants Doering and Pick as described above are unlawful and not in

accordance with Commission policy;

(g) informally, pursuant to Section 1.41 of the FCC Rules and Regulations. 47 C.F.R. § 1.41.

the issuance of an order providing for the relief requested in items (a) through (e), above.

Respectfully submitted,

United Corporation of Southern California
and James A. Kay, Jr.

By: Robert 1. Keller
Their Attorney

LAW OFFICE OF ROBERTJ. KELLER. P.e.
4200 Wisconsin Avenue, N.W. #106-233
Washington. D.C. 20016-2143

Telephone: 301-320-5355
Facsimile: 301-229-6875
Email: rjk@telcomlaw.com

Dated: 28 July 1997
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l' aaot':tionfld from V~"iOUHi Wlllyt.l In tht\t c ...". And Wi'l' re bu~)..,

::20 a.t Lh_ ."m. po!n\,. whcr~ h~ -i~ oJ Hi.lning J.hLet:l:eDt 1p property

21 thar. appe"CIJ to belpnu I.l~ Mr. Kay I havin~ bought. it out of

22 th~ cnapt..~ ? oa.... 'rbat )l~ hltli undtu"vllluud the VXOpl,rty

~3 thAt hR h'••ob_d\alte4a AIl~ t.h18 appea];'l;) \"0 Dt' a :r~run ot

2. t.hn Chlip~.~ ? ".... .1&4 M\". S,lj ~k' 8 credibility in I".hir.

25 eO~~L.i~ I~ro.
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1. Mk. RP.:IloIl yrmr HOlIU1:, I wo"ld 1:i k. to tillY, the

2 COUyt ia probably ~waro thc.~t Ii.U of l~hi. "tem'J from this

3 judgm(;Sut. for vve:r $92,000.

4

5 from Lhat. ~ut.., 1 OkvU had ~Xt.fH\lIive prou••d.ingo, ~"ia.1.1S,

6' hear1ng_ in l;.bi~ ~O\1l"l, hr.v;'ny 8r.,.,rtoci w:ith I( cuuple of:

'1 ~honay ti11nYfj 1-1)" MJ·. P.i de' t.1 par.ntAil and .. eouple of .bell

lit co:r:~orati(,)l.\., Al'ltl lilT SQ;rL~ of th1ng.. :1. UTfl r.1Ct~Yemely

!II f.mil:l..~ witb thtlt tl.lCl'ttJ .in thilll W'.CL

10 MR. R.F,] N' W~., " wi t.tI ,,11 due t'fuspect, your nOm)%:,

11 t believe that :i n apH ~ of thc~ fact that: " n\<'tt ion LO aAl

12 ...id~ 1~h. d._tHul.e ill the Stal.u court nnt:ion hOI) 81ready ~••r..

13 made, I beli.vEI t)Mlt~ t.he·Yto!'li tIlt.ill a ,.~g,df.ioD.nr

14 pO"llibil i.\.y of n.,Lt~ng luddu thnL j"'~\lll.

1S Tim CO\Jl\TI 1'hcn thl.t lit.igation should t,>Qcur in

1.' Qt.to Court.

17

18 and ho -

19

20

MR. REIN: Hut,;t!J the m...ntime hs. can'l f.ilo. "

TH~ <.:otm'l'l 'that il..l :d9ht, I.e CAn'\,. fDe a',.
MR. RTUN I And 11111 oAcao protect-ion.

11 ~ COPK1, ,. l" not entitlad t.o prote~tion. I

aa fineS toMe thLI '~lln, •• "ot 1n good tai t.h, tlrlC! ., wJ.ll

aJ cU."lDlMR 1L w~.tb J,.O-4Ir b.,.
a4 H8, ~Jla. 'l'baUk YO\l, your Hunor,

MK, LURYA: Thb.uk you I your Hom,,;,:.

~-- ----_.__.._---
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CERTIFICATE OF SERVICE

I hereby certify that on this 28th day of July, 1997, I caused copies of the foregoing
pleading to be sent by first class United States mail, postage prepaid, except as otherwise
indicated below, to the following:

1•• 1.11111.1111"1111.11 ••• 11111 •• 1'11.1111'1.111'11.1 •• 11 •• 11
LEWIS H GOLDMAN ESQ
LEWIS H GOLDMAN PC
1860 M ST NW STE 1080
WASHINGTON DC 20036-6810

11.11.11 ••••1•• 111'"1.1.1.1.111
HAROLD PICK
350 MESA DRIVE
SANTA MONICA CA 90402

11.1111111.11 ••1•• 1.1 •• 11.11111111"1 •• 11111'11.1 •• 1.1"'111II
MR MARK J ABRAMS
MOBILE RELAY ASSOCIATES INC
PO BOX 19
PARAMOUNT CA 90723-0019

Robert J. Keller
Counsel for Marc D. Sobel
d/b/a Air Wave Communications

ROBERT J. KELLER, P .C.

4200 Wisconsin Avenue, N.W. #106-233
Washington, DC 20016-2143

Telephone: 301-320-5355
Facsimile: 301-229-6875
Email: rjk@telcomlaw.com
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Downtown Office:
2000 L ST NW STE 200
WASHINGTON DC 20036-4907
Telephone 202.416.1670

10 January 1997

Mr. Terry L. Fishel, Chief
Land Mobile Branch, Licensing Division
Wireless Telecommunications Bureau
Federal Communications Commission
1270 Fairfield Road
Getteysburg, Pennsylvania 17325-7245

In re: Liberty Paving Company, Inc.
Conventional Business Radio Service Station WRG921
808/853.5875 MHz-Corona/Santiago Peak (Riverside) CA

Dear Mr. Fishel:

ROBERT J. KELLER, P.C.
Federal Telecommunications Law

4200 WISCONSIN AVE NW STE 106-233
WASHINGTON DC 20016-2143

Telephone 301.320.5355 J888.320.5355
Facsimile 301.229.6875 J888.229.6875

rjk@telcomlaw.com
www.his.comJ-rjk

On behalf of Marc D. Sobel d/b/a Air Wave Communications,l we respectfully request that the above
referenced authorization be canceled and purged from the Commission's license database.

Mr. Charles F. Barnett, President of Liberty Paving Company, Inc. ("Liberty"), recently gave a deposition
in a civil proceeding pending in a California superior court.2 During the course of his sworn testimony, Mr.
Barnett unequivocally stated that the radios his company had been using pursuant to the above
referenced license were taken out of service in the fall of 1994. In August of 1994 Liberty contracted for
service on Nextel's new 800 MHz digital system. Liberty traded the old radios in for a credit of $100
each. The old radios were taken away by the technicians who installed the new Nextel radios in Liberty's
vehicles. Mr. Barnett further testified that his company has not used the old radios or any radio system
other than Nextel's since that time. Mr. Bamett's service with Nextel began sometime in August
September of 1994. An excerpt of the relevant parts of the deposition transcript is attached for your
reference.

Section 90.157 of the Commission's Rules and Regulations provides, in pertinent part:

The license for a station shall cancel automatically upon permanent discontinuance of operations
and the licensee shall forward the station license to the Commission.... For the purposes of this
section, any station which has not operated for 1 year or more is considered to have been
permanently discontinued.

47 C.F.R. § 90.157(a-b). In at least one case the Commission has held that a license had automatically

1 Mr. Sobel is the licensee of Conventional SMR Station WPCG780. The stations are cochannel and
both are located at Santiago Peak. Mr. Sobel therefore has standing to lodge this request.
2 Mr. Barnett's deposition was given at Beverly Hills, Califomia, on November 15, 1996, in Lucky's Two
Way Radios v. Liberty Paving Co., Case No. BC 142387 (Superior Court of Califomia for the County of
Los Angeles).



Mr. Terry L. Fishel
10 January 1997
Page 2

canceled when a station was off the air for more than a year after its tower burned down. Procell
Communications, Inc., 11 FCC Red 5806, 5808 (1996). The above-referenced station has been off the
air for more than two years, and the discontinuance of operation was a voluntary action on Liberty's part.

The license for Station WRG921 clearly has automatically canceled by operation of law. We therefore
ask that the Commission formally delcare the authorization void and purge it from the license database.

Kindly direct any questions or correspondence concerning this matter to the undersigned.

Sincerely,

Robert J. Keller
Counsel for Marc D. Sobel
d/b/a Air Wave Communications

cc: David P. Christianson, Esquire
Law Offices of David P. Christianson
Centrium South, Suite 310
725 Town & Country Road
Orange, California 92668

Counsel for Liberty Paving Company, Inc.


